ST 97-28
Tax Type: SALES TAX
Issue: International Fuel Usage (Exemption Claimed)
Use Tax on Purchases, Fixed Assets, or Consumables

STATE OF ILLINOIS
DEPARTMENT OF REVENUE
OFFICE OF ADMINISTRATIVE HEARINGS
CHICAGO, ILLINOIS

THE DEPARTMENT OF REVENUE ) Case No.
OF THE STATE OF ILLINOIS, ) Reg. No.
V. ) NTL Nos.
)
TAXPAYER, ) John E. Wite,
Taxpayer. ) Adm ni strative Law Judge
RECOMMENDATION FOR DISPOSITION
Appearances: M chael Koeni gsknecht and John Roach, Gardner Carton &
Dougl as, for TAXPAYER Mark Dyckman, for the Illinois
Depart nent of Revenue.
Synopsis:
The Illinois Department of Revenue ("Department") issued two Notices of Tax

Liability ("NTL's") to TAXPAYER (" TAXPAYER' or "taxpayer") following an audit of
TAXPAYER s busi ness. NTL no. XXXXX was issued regarding the period beginning
1/1/91 through 11/30/93, and NIL no. XXXXX was issued regarding the period
begi nning 12/1/93 through 12/31/93. A large portion of the tax identified in the
NTL's was Illinois use tax assessed on TAXPAYER s purchases of aircraft fuel
during the audit periods. TAXPAYER protested the NIL's and requested a heari ng.
In a pre-hearing order, the parties agreed to limt the issues presented for
resol ution. The parties agreed the taxability issue could be stated in the

alternative, to wit:

Whet her the Illinois legislature intended to provide
an exenption from sales and use taxes on airline fuel
purchased for wuse on inbound (as well as outbound)

international flights when it passed Public Act 86-244, or

Whet her the legislative changes to the Use Tax Act
passed in Public Act 88-547 were substantive changes or
clarifications of existing law wth respect to the



exenption for airline fuel purchased for internationa
flights.

If either alternative were resolved in favor of the Departnent, the second
i ssue was whether the penalty assessed as part of NIL no. XXXXX should be abated
because TAXPAYER had reasonable cause for failing to pay use tax when due. | am
including in the recommendation findings of fact and conclusions of |[|aw I
reconmend the taxability issue be resolved in favor of the Department, and the

penal ty be abat ed.

Findings of Fact:

1. Public Act ("P.A ") 86-244 was titled "AN ACT in relation to use and
occupation taxes and air common carriers, anmending named Acts."

2. Section 1 of P.A 86-244 anended section 3 of Illinois' Use Tax Act ("UTA")
to provide, in part:

A tax is inposed upon the privilege of using in this State

tangi ble personal property, . . . other than fuel and
petrol eum products sold to or wused by an air common
carrier, certified by the carrier to be used for

consunption, shipment or storage in the conduct of its
business as an air comon carrier, for a flight destined
for a destination outside the United States .

P.A. 86-244 (codified at IIl. Rev. Stat. ch. 120, T 439.3 (1989)).
3. Public Act 86-244 becane effective August 15, 1989.
4. When the Illinois General Assenbly passed P.A  86-244, aircraft fue

wi thdrawn from warehouses bonded under United States Customs regul ations,
and |oaded for wuse as supplies or equipnment onto vessels (including
aircraft) actually engaged in foreign trade was not subjected to federal tax
or to inmport duties (19 U S C. 88 1309, 1317 (1989) (sections relating to
inmport duty and federal tax exenption for supplies for certain vessels and
aircraft); 19 U S.C. 1555-60 (sections relating to bonded warehouses).

5. Bonded fuel was also not subjected to Illinois retailers' occupation tax

("ROT") or to Illinois use tax ("UT"). TAXPAYER Ex. Nos. 1-2; MGoldrick v.

Qulf Ol Corp., 309 U.S. 414, 60 S.Ct. 664, 84 L.Ed. 840 (1940) (states pre-




enpted from levying excise taxes on fuel wthdrawn from custons bonded
war ehouses for use as equipnent or supplies on vessels actually engaged in

foreign trade); Itel Containers International Corp. v. Huddl eston, 507 U S.

60, 69-70, 113 S.Ct. 1095, 1102 (1993).1

Because bonded fuel was not subject to federal tax and duties or to Illinois
ROT and/or UT when so used, the price of such bonded fuel was |ess per
barrel than the price of airline fuel refined domestically. See TAXPAYER Ex.
Nos. 1-2.

Prior to the enactnment of P.A 86-244, TAXPAYER had been using (i.e., it
wi thdrew and | oaded onto aircraft at O Hare airport in Chicago) bonded fue

for use or consunption on its flights engaged in foreign trade. See Hearing
Transcript ("Tr.") pp. 81-82 (testinmony of WTNESS ("WTNESS"'), TAXPAYER s
director of state and |ocal taxes).

Shortly after P.A 86-244 becanme effective, TAXPAYER received a nenorandum
fromthe International Air Transportation Association, an industry group of

whi ch TAXPAYER is a nmenber, regarding that |egislation. TAXPAYER Ex. No. 6.

1

In ltel, the Suprenme Court recently sunmarized the bases for its holding in

McGol drick over fifty years ago:

Itel,

In McGoldrick and its progeny, we stated that Congress
created a system for bonded warehouses where inports could
be stored free of federal custons duties while under the
conti nuous supervision of local custons officials "in order
to encourage nerchants here and abroad to nmake use of
TAXPAYER ports." [citations omtted] By allow ng inporters
to defer taxes on inportedgoods for a period of tine and to
escape taxes altogether on reexported goods, the bonded
war ehouse system "enabled the inporter wthout any threat
of financial loss, to place his goods in donestic markets
or to return them to foreign commerce and, by this
flexibility encour aged i mporters to use TAXPAYER
facilities."” [citations omtted] This federal objective
would be frustrated by the inposition of state sales and
property taxes on goods not destined for donestic
distribution, regardless of whether the taxes thenselves
di scrimnated against goods based on their destination.
[citations om tted]

507 U.S. at 69-70, 113 S . Ct. 1102.



10.

11.

12.

After P.A 86-244 was enacted, TAXPAYER began to purchase donestically
refined airline fuel at its OHare airport facilities, and it |oaded such
fuel onto its aircraft for use or consunption on flights in foreign trade.
Tr. pp. 83-84 (W TNESS).

During the years covered by the NIL's, section 3 of the UTA was resectioned
(see P.A 86-1475, eff. January 10, 1991), and the applicable provision
codified at section 3-5 of the UTA Ill. Rev. Stat. ch. 120, ¥ 439.3-5(12)
(1991).

Shortly after the applicable provision of the UTA was resectioned, the
Departnment adopted a regulation regarding the exenption for international
airline fuel. 15 111. Reg. 6621, 6647-48 (April 17, 1991).

As pronul gated, Departnent rule 130.321 provided:

Section 130. 321 Fuel Used By Ar Common Carriers in
International Flights

(a) Notwithstanding the fact that sales may be at retail,
fuel and petroleum products sold to or used by an air
common carrier, certified by the carrier to be used for
consunption, shipnment or storage in the conduct of its
business as an air comon carrier, for a flight destined
for a destination outside the United States is exenpt from
t ax.

(b) An air comon carrier means a conmercial air comon
carrier certified and authorized to conduct international
flights involving passengers or cargo for hire, on a
regul arl y-schedul ed basi s.

(c) Flights destined for a destination outside the United

States include flights which originate in Illinois or have
a stopover in Illinois and which nmay have internediate
stops at other locations in the United States prior to
arriving at the destination outside the United States. In

such situations, all fuel |oaded for such a flight shall be
considered to be exenpt, notwithstanding the fact that a
portion of the fuel wll be consumed within the United
St ates. If a flight is loaded wth exenpt fuel for an
intended international flight, but for some reason the
flight stops at an internediate location in the United
States and does not continue to the foreign destination,
the fuel will be taxable.



13.

14.

15.

(d) In general, exenpt international fuel shall be treated
in the same manner as bonded fuel with respect to the sale,
accountability and eligibility of tax exenptions.

(e) Exenpt international fuel may be comm ngled wth other

jet fuel within the hydrant systens at qualifying airports.

However, accurate records nust be nmaintained with respect

to the purchaser, gallonage of fuel |oaded, flight nunber,

aircraft tail nunber, wultinmate foreign destination and

i nt ermedi at e st ops.
86 Ill. Adm n. Code § 130.321; 15 Ill. Reg. 6621, 6647-48 (April 17, 1991).
After P.A 86-244 Dbecanme law, the Departnent conducted an audit of
TAXPAYER s business for a three year period ending 12/31/89. See Depart nent
Ex. No. 3, pp. 1-2, 6; Tr. pp. 86-88 (WTNESS). The record is unclear
whet her that prior audit took place before or after Department rule 130.321
was pronul gat ed. TAXPAYER asserts that, during that prior audit, the
Departnent did not assess use tax on its purchases of fuel that it |oaded
onto aircraft in Chicago for use on flights returning fromforeign |ocations
and destined for a destination within the United States. Tr. pp. 87-88
(W TNESS) .
Public Act 88-547 was entitled, "An Act in relation to taxation", and becane

effective June 30, 1994. Section 6 of P.A 88-547 anended the UTA by

changi ng section 3-5 to provide, in part:

Use of the followi ng tangible personal property is exenpt
fromthe tax i nposed by this Act:
* * *

(12) Fuel and petrol eum products sold to or used by an air
common carrier, certified by the carrier to be used for
consunption, shipment or storage in the conduct of its
business as an air comon carrier, for a flight destined
for or returning from a location or |ocations outside the
United States wthout regard to previous or subsequent
domesti c st opovers.

P.A. 88-547 (codified at 35 ILCS 105/3-5(12) (1994)).
The period covered by the audit leading to the NIL's issued in this case was
from 1/1/91 through 12/31/93. Departnent Ex. No. 3, pp. 1, 6. The

Departnent issued NTL no. XXXXX for the period from 1/1/91 through and
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17.
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21.

including 11/31/93, and NIL no. XXXXX for the period beginning 12/1/93
t hrough 12/31/93. Departnent Ex. No. 5, pp. 1-2.

The total ampunt of tax assessed in the two NTL's, not counting penalty and
interest, was $3, 150, 940. 00. Departnment Ex. No. 4, pp. 1-3 (total anmpunt of
tax identified in NIL's equals the total of the auditor's summary analysis
schedul e) .

This dispute involves only part of the total tax identified in the NIL's
i ssued. Departnent Exhibit Nunber ("Departnent Ex. No.") 4, p. 3 (Schedule
I, Summary Analysis); Pre-Trial Oder; Tr. pp. 10 (Departnent's opening
statenent), 107-08 (introduction of Department Ex. No. 4).

The total anmount of tax at issue is $2,325,675.00, not counting penalty and
interest. Department Ex. No. 4, p. 3 (item description "fuel"); Department
Ex. No. 3, auditor comments, p. 2; Tr. p. 108.

The Departnent denied TAXPAYER s claim of exenption from use tax regarding
certain purchases of fuel after determning that the fuel purchased was
| oaded onto aircraft whose flights originated outside the United States and
which flights were en route to a destination within the United States.
Departnment Ex. No. 3, p. 2. TAXPAYER | oaded the fuel onto such aircraft
during stopovers at O Hare airport, in Chicago, Illinois. Id.

TAXPAYER did not dispute the accuracy of the auditor's identification of
intended international flights whose journeys were cancelled due to
mechani cal problens after fuel was purchased in Illinois. Pre-Trial Oder;
see also Departnment Ex. No. 4, p. 3 (item description "fuel canc", audit
code no. "62-107"); 86 Ill. Admn. Code § 130.321(c). TAXPAYER did not
protest the tax assessed on its use of such fuel in this case. Pre-Trial
O der.

The legislative history regarding P.A 86-244 is detailed, or is referred
to, in the follow ng public docunents: Index to the Transcripts of the House

Debates of the 86th CGeneral Assenbly [hereinafter "Index to 86th G A House



Transcripts"] 142 (May 1991); Index to the Transcripts of the Senate Debates
of the 86th General Assenbly [hereinafter "Index to 86th G A Senate
Transcripts"] 72 (January 1989 - January 1991); Final Legislative Synopsis
and Digest of the 1989 Session of the 86th General Assenbly, State of
Illinois (No. 17, Vol. 3) [hereinafter "1989 Final Legis. Digest"] 1818.2

22. The legislative history regarding P.A 88-547 is detailed, or is referred
to, in the follow ng public docunents: Final Legislative Synopsis and Di gest
of the 1994 Session of the 88th CGeneral Assenbly, State of Illinois (No. 12,
Vol. 1) [hereinafter "1994 Final Legis. Digest"] 687-89;, Index to the
Transcripts of the House Debates of the 88th General Assenbly [hereinafter
"Index to 88th G A House Transcripts"] 299-300 (January 13, 1993 - January
10, 1995); Index to the Transcripts of the Senate Debates of the 88th
General Assenbly [hereinafter "Index to 88th G A Senate Transcripts"] 167

(January 13, 1993 - January 10, 1995) (mcrofiched transcripts of debates

available at the Illinois Attorney CGeneral's library in Chicago); see also
Journal of the Senate of the 88th General Assenbly of the State of Illinois
(1994 Session) (various pages recount the text of bill as filed, the text of

anmendnents thereto, and the results of votes taken at each step).

Conclusions of Law:

This dispute invol ves TAXPAYER s purchases and use of fuel during the period
after P. A 86-244 was enacted and before that Act was anended by P.A 88-547
The text of P.A 86-244 created an exenption for fuel |oaded onto an air common
carrier's aircraft and used, consunmed or stored on "a flight destined for a
destination outside the United States." The text of P.A 88-547 applies the

exenption to fuel |oaded onto such aircraft for use . for a flight destined

for or returning froma location or locations outside the United States w thout

2, I take note of the legislative history regarding P. A 86-244 and P. A 88-
547, the two Acts whose interpretation the parties agreed were part of the issues
inthis matter.



regard to previous or subsequent donestic stopovers either inbound or outbound
international flights."

The parties submtted that the issue presented at hearing could be resol ved
by answering one of two alternative statements of the issue. Pre-Trial Order.
The parties' alternative statenents of the issue are corollaries of one another.
For example, if the General Assenbly intended the exenption to apply to fuel
| oaded onto aircraft and used, consunmed or stored on either inbound or outbound
international flights, then the 1994 changes to section 3-5 of the UTA nust have
merely clarified what the |egislature intended to do through P. A 86-244 in 1989.
If, however, P.A 88-547 was neant to change the effect of P.A 86-244, then the
CGeneral Assenbly nust have originally intended the exenption created by that Act
to not apply to purchases of fuel |oaded onto an air common carrier's aircraft
whose flights were destined for a destination inside the United States. Al though
the parties seem to have agreed that only one of the issue statenments need be
answered, | will address them bot h.

The parties do not dispute the facts otherwi se necessary to claim the
exenpti on. For exanmple, the parties do not dispute that TAXPAYER was an air
comon carrier. Nor do they dispute that the fuel purchased was certified by
TAXPAYER to be wused for consunption, shipment or storage in the conduct of
TAXPAYER s business as an air common carrier. See Pre-Trial Oder. The
Departnent's auditor reviewed TAXPAYER s books and records, and determ ned that
TAXPAYER | oaded, in Illinois, a certain anmpbunt of fuel onto aircraft whose
flights originated at |ocations outside the United States, and whose flights
termnated elsewhere within the United States after a stopover in Illinois.
Departnment Ex. No. 3, pp. 2, 8; Departnent Ex. No. 4, p. 3. The parties agreed
that the major dispute is limted to purely legal questions of |legislative
intent. See Pre-Hearing Oder.

The primary source for ascertaining the General Assenbly's intent is the

text of the statute itself. See, e.g., Carver v. Bond/Fayette/Effingham Regi onal




Bd. of School Trustees, 146 IIll. 2d 347, 353, 586 NE 2d 1273, 1275 (1992);

Kraft v. Edgar, 138 Ill. 2d 191 (1990). The Departnent argues the text of P.A

86-244 is clear and unanbi guous. Because TAXPAYER | oaded the fuel at issue onto
aircraft whose flights originated outside the United States and term nated within
the United States, the exenption does not apply to TAXPAYER s use of fuel here.
The Departnent argues that when the legislature provides a tax exenption for fuel
used by air common carriers for flights "destined for a destination outside the
United States", the provision cannot be understood to apply to fuel wused for
flights destined for a destination iInside the United States. See Departnent's
Response To Taxpayer's Post-Trial Brief ("Departnent's Response"), pp. 5-6.
TAXPAYER clainms the GCeneral Assenbly always intended the exenption for
airline fuel to be applied in a manner coextensive with the federal and Illinois
exenptions afforded airline fuel wthdrawmn from bonded custons warehouses.
TAXPAYER argues that the Departnent's own regulation provides that the Illinois
exenption shall be treated in the sanme manner as bonded fuel. Since the
exenption afforded bonded fuel applies to fuel |oaded onto aircraft engaged both
ways in foreign comerce (i.e., aircraft whose flights originate in foreign
countries and termnate within the United States and aircraft whose flights
originate in the United States and termnate in foreign countries), the Illinois
exenption should apply to fuel |oaded onto inbound and outbound international
flights as well. See TAXPAYER Airline's Trial Brief ("TAXPAYER s Brief"), pp 1-2.
At hearing, both parties focused their argunents primarily on the text or
the history of P.A 86-244. The only evidence introduced regarding the
| egislative history of P.A 86-244 was introduced by TAXPAYER That evi dence
consists of a transcript of an |Illinois House of Representatives revenue
subcommi ttee neeting held on 4/26/89. TAXPAYER Ex. No. 2. Neither party offered
any evidence regarding the legislative history surrounding the passage of P.A
88-547, although the question of whether a subsequent anmendnent to a statute

clarified or changed existing law simlarly calls into question |egislative



intent. See e.g-., Rivard v. Chicago Fire Fighters Union, 122 II1l. 2d 303, 308-09

(1988) (Illinois Supreme Court reviewed principals governing its interpretation
of statutes with regard to their prospective or retroactive operation).

During pre-trial status conferences in this matter, the parties advised that
they had searched for legislative history regarding P.A 86-244, wth little
success. I have also reviewed the public record for history of the |egislation
with little substantive results. See Index to 86th G A House Transcripts 142
(refers to single entry of April 7, 1989, the date of the bill's first reading in
the House); Index to 86th G A Senate Transcripts 72; 1989 Final Legis. D gest
1818.°% The transcript of the revenue subconmittee neeting, however, provides some
i nsight regarding the circunstances existing when HB 2209 was bei ng consi dered by
the Illinois General Assenbly.

House Bill 2209 was initiated through the efforts of donestic refiners of
airline fuel and/or petroleum products. See TAXPAYER Ex. No. 1 (neno produced by
a Shell Ol Co. enployee for distribution to the Illinois |egislature regarding
HB 2209); TAXPAYER Ex. No. 2, pp. 1-2 (representatives of Shell Gl Co., Anbco
and Marathon G 1 Co. present at the revenue subconmittee conference); Tr. pp. 23-
26 (testinony of Kenneth Spaulding). The "evil" those donmestic refiners and
retailers sought to remedy through legislation was the asserted conpetitive
advant age enjoyed by airline fuel produced outside the United States and brought
into the United States through pipelines and storage facilities wunder the

authority of the United States Custons Service. See TAXPAYER Ex. Nos. 1-2.

3, House Bill 2209 was placed on a consent cal endar in the House. 1989 Fi nal
Legis. Digest 1818. No substantive discussion of the bill appears in the
transcript during the first reading of HB 2209 in the House (see 86th IIl. Gen

Ass., House of Representatives Transcription Debate, April 7, 1989, p. 13), or in
the transcripts during the three readings of HB 2209 inthe Senate. Index to 86th

G A, Senate Transcripts 72; 86th Ill. Gen. Ass., Senate Transcripts for: My 25,
1989, p. 9; June 15, 1989, pp. 6-7; June 19, 1989, p. 166 (respectively, the
first, second and third readings of the bill in the Senate).

The last entry contained in the Index to the Senate Transcripts regardi ng HB
2209 appears to be in error. See Index to 86th G A Senate Transcripts 72. M
search of the Senate transcripts reveal ed no | egislative activities for July 27,
1989.



Since fuel w thdrawn from bonded custons warehouses and used as equi pnment or
supplies on vessels in foreign trade was not subjected to federal tax or to
inmport duties (see 19 U S.C. 8§ 1309, 1317; 19 CF.R 8 10.59), or to Illinois

excise taxes (see MGoldrick v. GQulf GI Corp., 309 US 414, 60 S.C. 664, 84

L. Ed. 840 (1940)), the price of bonded fuel was |ess per barrel than the price of
airline fuel sold by the Illinois refiners. See TAXPAYER Ex. Nos. 1-2. The
I1linois petroleumrefining and retailing industry wanted HB 2209 passed so they
could substitute the products they refined and sold domestically for the fuel
then being purchased by local air common carriers for use or consunption on
aircraft during flights in foreign trade, by making the sales of such
domesti cal | y-produced airline fuel exenpt fromlllinois ROT.

The sellers of donestically refined petroleum products mght well have
publicly proclainmed that P. A 86-244 elimnated the need for air comon carriers
to nmake purchases of bonded fuel, and encouraged such carriers to freely
substitute donestically refined airline fuel for the bonded fuel they had been
pur chasi ng. That, in fact, is what TAXPAYER admttedly did here. TAXPAYER s
Brief, pp. 7-8. Fromthe donmestic petrol eum manufacturer's perspective, P.A 86-
244 created a considerable local narket for donestically-refined fuel, while
avoi ding nost, i f not al |, of the transaction costs associated wth
substantiating the deductions from taxable gross receipts,* or with the other
costs of conpliance with the strictly controlled conditions that existed under
applicable Treasury regulations. See, e.g. 19 CFR 8 10.60 (principal or

aut hori zed designee must sign for withdrawal fuel from a bonded warehouse); 19

4 The text of P.A 86-244 inplies the nature of the docunmentation a retailer
woul d be required to maintain and produce for inspection or audit to support the
deduction fromthe retailers' taxable gross receipts. See Hess, Inc. v.
Departnent of Revenue, 278 Ill. App. 3d 483 (5th Dist. 1996). Here, that
documentation would likely consist of a regularly updated bl anket exenption
certificate, signed by the air conmon carrier, on which the carrier certified
that all purchases of airline fuel nmade after the date on the certificate were
bei ng purchased for consunption, shipnment or storage on flights destined for a
destination outside the United States.




CFR 8 10.62(a) (fornms required to nmake wthdrawal of fuel from bonded
war ehouse); 19 CF.R 8 10.62(f) (Custons has right to inspect records to be kept
by withdrawers, deliverers and receivers of fuel) (1990).

The revenue subcommittee transcript introduced by TAXPAYER reflects what the
domestic petroleum refiners desired when seeking passage of HB 2209. Those
i ndustry sponsor's statenents at that subconmmttee neeting should not be
considered in the sane light as the statenments of the elected officials during

Illinois House or Senate debates. Illinois Federation of Teachers v. |ELRB, 278

I11. App. 3d 954, 959 (1st Dist. 1996). It is nore likely, as the Departnent has
poi nted out, that the General Assenbly gave the interested parties part, but not
all, of what they asked for. See Departnment's Response, p. 7. For exanple, the
i ndustry spokesman told the House revenue subcommittee that "[w]e [the retailers
of donestically-refined petroleum products] would like to have the domestic fuel
sold under those controlled conditions be exenpt as well" (see TAXPAYER Ex. No.
2, p. 2), but P.A 86-244 did not propose to institute any system of controls
simlar to the controls placed on the persons who inported and stored fuel in
cust ons bonded war ehouses.

Nor did the Illinois General Assenbly use ternms in P.A 86-244 that were
clearly traceable to terns found wthin the federal statutes and custons
regul ations affecting bonded fuel, or expressly refer to any applicable federal
provisions in the text of P.A 86-244. See, e.g. 19 U S C 88 1309(a)(1)(0O,
1309(a)(3) (federal inport duty and tax exenptions extended to supplies and
equi pment stored in bonded warehouse and withdrawn for use on vessels "actually
engaged in foreign trade"); 19 CF. R 8§ 10.59(a) ("actually engaged in foreign
trade" defined); TAXPAYER Ex. No. 3 (Treasury decisions holding that equipnent
and supplies |loaded onto aircraft during schedul ed stopovers but before flights
reached intended destinations would not be subject to federal inmport duties.
Those decisions held that the carriers were still actually engaged in "foreign

trade” within the nmeaning of section 309(a)(c) of the Tariff Act of 1930.). The



consi derabl e differences between the text of P.A 86-244 and the texts of the
federal statutes and custons regul ations governing the tariff and tax exenptions
granted bonded fuel make it unlikely the General Assenbly intended the scope of
the Illinois exenption to be identically coextensive with the scope of those
federal exenptions. Compare P. A 86-244 with 19 U S . C. 88 1309 (supplies for
certain vessels and aircraft); 19 U S. C. 1555-60 (sections relating to bonded
war ehouses) and 19 C F. R 88 10.59-10. 64.

Another source for ascertaining legislative intent is the agency's

interpretation of the statute it is charged with adm nistering. Dover Corp. V.

Departnent of Revenue, 271 I1ll. App. 3d 700, 705 (1st Dist. 1995). TAXPAYER

argues it relied on subparagraph (d) of Departnment rule 130.321 to its detrinent.
TAXPAYER s Brief, p. 13. TAXPAYER argues the Department knew the exenption for
bonded fuel applied to fuel used on inbound international flights, i.e., flights

destined for a destination inside the United States. 1Id., p. 10; TAXPAYER s

Reply, p. 14; but see Departnent's Response, pp. 13-16 & n. 4. | agree with
TAXPAYER that when the Departnent wote that [1linois' exenption for
international fuel "[i]n general, . . . shall be treated in the sanme nmanner as

bonded fuel with respect to the sale, accountability, and eligibility of tax
exenption", it should have known which w thdrawals from bonded warehouses were
eligible for exenption under federal |aw See TAXPAYER s Reply, p. 14. The
Departnent could hardly treat exenpt international fuel in the sane manner as
bonded fuel w thout knowing how eligibility was determned for the federal duty
and tax exenptions afforded bonded fuel. Therefore, | wll presune the
Departnent knew of the general eligibility for exenptions frominport duties and
taxes afforded fuel kept in custonms bonded warehouses when it pronulgated rule
130. 321.

But accepting TAXPAYER s argunent on that point does not resolve whether the
Departnent's regulation reflects the General Assenmbly's intent to have P.A 86-

244 apply to fuel loaded onto aircraft for flights destined for a destination



inside the United States. Regul ations, like statues, nust be read so that no

provision is rendered superfluous or neaningless. Kraft v. Edgar, 138 Ill. 2d 191

(1990) . Here, paragraph (d) of rule 321 nust be read together w th paragraph

(c), and with the other parts of the rule. Paragraph (d), it should be
remenbered, begins wth wrds of qualification -- "[i]n general, exenpt
international fuel shall be treated in the sane manner as bonded fuel . . . ." 86

[Il. Adm n. Code 8§ 130.321(d) (enphasis added). TAXPAYER s reading of paragraph
(d) renders neaningless paragraph (c) of that rule, in which the Departnent
interpreted P.A 86-244'"s statutory phrase "flight[s] destined for a destination
outside the United States.” And the two paragraphs need not be read in conflict.
If inconsistency is to be avoided, paragraph (c) should be read as the
articul ated exception to the general rule set forth in paragraph (d).

I n paragraph (c) of its regulation, the Departnment interpreted the statutory

phrase "flight[s] destined for a destination outside the United States" to

i ncl ude:
flights which originate in Illinois and which may have
internediate stops at other locations in the United States
prior to arriving at the destination outside the United
States, and
flights which have a stopover in Illinois and which may
have intermediate stops at other locations in the United
States prior to arriving at the destination outside the
United States.
86 Ill. Admn. Code 8§ 130.321(c). The Departnment's regulatory interpretation of

the statutory phrase was consistent with the common, ordinary neaning of the
words used in P.A 86-244,° and that interpretation neither extended the
Departnent's authority nor inposed a |limtation on the exenption as witten. See,

e.g., Wsko Plating v. Departnent of Revenue, 222 |I|l. App. 3d 422, 425-26 (1st

Di st. 1991).

>, The term "destination" nmeans "The place to which soneone or sonething is
going." The TAXPAYER Heritage Dictionary 387 (2d ed. 1985). "Destine" is defined
as "To determ ne beforehand; preordain. . . . To direct toward a given

destination: a flight destined for Tokyo." Id. (enphasis original)



The uses not identified within the Departnment’'s interpretation of the phrase
"flight[s] destined for a destination outside the United States" nust be
understood as having been excluded from the Departnment's interpretation of that
phrase. Subpar agraph (c) gave notice to all persons, including all refiners of
domestic petroleum products and all air comon carrier purchasers of such
products, that fuel used, consumed or stored on flights which were not, either by
desi gn or by happenstance, "destined for a destination outside the United States"”
remai ned subject to ROT and UT. On this point, TAXPAYER does not challenge the
use tax inposed because of the effect of the second sentence in Departnent rule
321(c). See Departnent Ex. No. 3, p. 2; Departnment Ex. No. 4, p. 3 (item
description "fuel canc", audit code no. "62-107"); Pre-Trial Oder

Gving full nmeaning to the whole of paragraph (c) is also consistent with
paragraph (e)'s direction that accurate records be maintained with respect to,
inter alia, the "ultimate foreign destination" of the flights onto which fuel was
| oaded. 86 Ill. Adm n. Code § 130.321(e) (enphasis added). If the Departnent
interpreted the exenption to apply to fuel |oaded onto both inbound and out bound
international flights, the word "foreign"” in paragraph (e) would al so be rendered
meani ngl ess.

I cannot conclude that the Departnment's regulation reflected either the
Departnent's or the legislature's intent to make the exenption created by P.A
86-244 applicable to fuel |oaded onto flights destined for a destination inside
the United States. There is insufficient evidence in the record adduced at
hearing, or in the legislative history of record regarding HB 2209, to support
the conclusion that the Illinois General Assenbly intended the scope of the
exenption created by P.A 86-244 to be identically coextensive with the federal
tax and duty exenptions granted fuel stored in custons bonded war ehouses.

Conpared to P. A 86-244, there is a wealth of legislative history regarding
P.A. 88-547. Specifically, there is history regarding whether the General

Assenbly intended that Act to be applicable prospectively or retroactively.



Before | detail that history, |I will identify sone of the principals the Illinois
Suprene Court has declared should be considered when determ ning whether an
amendnent to an act is to be given retroactive or prospective application.
"CGenerally, a material change in the |anguage of an unambi guous statute creates a
presunption, although it can be rebutted by evidence of a contrary |egislative

intent, that the amendnment was intended to change the law " State of Illinois v.

M kusch, 138 IIIl. 2d 242, 252 (1990).6 In cases where a later anendnent to a
statute has been construed as a clarification rather than a change in |law, sone
anbiguity existed in the statute prior to the anendnent. Id. |If circunstances
suggest the legislature intended to interpret, or clarify the original statute

the presunption of change is rebutted. Jacobson v. General Finance Corp, 227 I1I.

App. 3d at 1097, Hyatt Corp. v. Sweet, 230 Ill. App. 3d 423, 429 (1st D st.
1992). Under such circunstances, "[t]he presunption of prospectivity 1is
rebuttable, but only by the act itself. Either by express language or necessary
6 Prior to hearing, | indicated the | anguage of P.A 86-244 was anbi guous,
i.e., that it was capable of being understood in nore than one way by reasonabl e
people. In its post-hearing nmenorandum the Departnment asked that | reconsider

that determ nation of anbiguity. Departnment's Response, p. 6 & n.2. Wen
reviewi ng the transcript and record of the proceedings in this case with the
benefit of hindsight, the Departnment may well be correct when it argues that any
anbi guity may have been caused nore by the text of the Department’'s regul ation
vis-a-vis the issues to be resolved, than by the text of P.A 86-244.
Specifically, the Departnent's argunment that the exenption did not apply to

i nbound international flights is, at first blush, inconsistent with its own
regul atory interpretation of the statutory phrase "flight[s] destined for a
destination outside the United States" in subparagraph (c) of rule 130.321. See
Departnent's Response, p. 16 & n.4. Under the Departnent's own rule, some

i nbound international flights would still neet the definition of a flight
"destined for a destination outside the United States." A sinple exanple m ght
be a flight originating in London with a schedul ed stop in Chicago, that took on
fuel during the Illinois stopover, and which then continued toward its
destination in Mexico Gty.

Wth regard to the Departnent’'s request that | reconsider ny concl usion
regarding the ambiguity of P.A 86-244, even if it was erroneous, it is entitled
to no deference, either by the Director or by a reviewing court. See, e.g.
Branson v. Departnent of Revenue, 168 Ill. 2d 247 (1995) (proper interpretation
of ROTA' s provisions is a question of |aw subject to de novo review); Hyatt Corp.
v. Sweet, 230 IIl. App. 3d 423, 429 (1st Dist. 1992) (review ng court not bound
by parties' agreement regarding clarity of statutory provision, nor with circuit
court's conclusion that text of a statute was anbiguous); 86 Ill. Admn. Code §
200. 165 (1996) (reconmmended decision may be rejected in whole or in part by
Director or his designee).




implication, the act must clearly indicate that the legislature iIntended a

retroactive application.” Rivard v. Chicago Fire Fighters Union, 122 Ill. 2d 303,

309 (1988) (enphasis added).

Consistent with the Suprenme Court's rule in Rvard, in cases where it was
determ ned that an anendnent nerely clarified an existing statutory provision,
courts have identified the General Assenmbly's intent by citing to the legislative

history of the anendatory act itself. For exanple, in Falato v. Teachers

Retirenment Systens, 209 I1ll. App. 3d 419, 425 (1st Dist. 1991), the First

District reviewed | egislative history regarding an anmendnment to the definition of
the term "teacher" in sections of the Illinois Pension Code. Because that
hi story supported a determnation that the anmendment was intended to clarify
existing law, the court held that the amendnent should be applied retroactively.

Falato, 209 IIll. App. 3d at 425. Simlarly, in Hyatt Corp. v. Sweet, the court

found that the legislative history regarding an anendnent to section 2e of the
ROTA supported its determi nation that the anmendnent was intended to clarify --

and not to change -- existing law Hyatt Corp. v. Sweet, 230 Ill. App. 3d 423,

434-37. There is no such clear intent found in the |legislative history of record
for P.A 88-547.

Public Act 88-547 began as Senate Bill ("SB") 1691. Senator DeAngelis, the
original sponsor of SB 1691, filed the bill on March 4, 1994. 1994 Final Legis.
Digest 688. As filed, SB 1691 proposed to anend the Illinois Incone Tax Act to
extend the sunset date for a research and devel opnent tax credit ("R& credit")
schedul ed to expire on 12/31/94. 1d. The first two anendnents filed regarding SB
1691 proposed, respectively: (1) to anend the ROTA to provide an exenption for
tangi bl e personal property sold and delivered to a conmon carrier by notor who
then transports the property outside Illinois; and (2) to amend the Illinois
Incone Tax Act to elimnate the requirenent that the Departnment evaluate the

effect of the income tax R&D credit and report its findings to the General



Assenbly. 1994 Final Legis. Digest 687, Journal of the Illinois Senate (March 24,
1994) 389-90 (text of anmendnents as filed).

On April 11, 1994, Senator DeAngelis filed Senate Amendnent 3 to SB 1691.
1994 Final Legis. Digest 688. Senate Amendnent 3 proposed to anend, inter alia
the use tax act's exenption for airline fuel to include substantially the sane
text that currently appears in section 3-5(12) of the UTA Journal of the
II'linois Senate (April 14, 1994) 652-56 (text of anendnent 3). On April 14,
1994, Senator DeAngelis offered the follow ng explanation regarding anendnent 3

to SB 1691:

Senator DeAngelis:

Thank you, Madam Chai r man. Anendment No. 3 to Senate
Bill 1691 exenpts from Illinois taxes jet fuel wused on
domestic segnents  of i nbound international flights.
Currently such fuel is exenpt from federal taxation. This
is the only iInstance where the State tax treatment of
airline fuel differs from federal tax treatment. So
essentially what happens in this particular instance, the
airlines are forced to buy offshore fuel from nondonestic
producers and put it in a bonded situation to avoid the
t ax. This bill 1is revenue-neutral because -- this
amendment 1is revenue-neutral because they"re not buying
that gas domestically anyhow. What i1t would do, i1t would
allow them to buy 1t domestically and use our current
sources and use that iIn those segments of iInternational
flights 1n which they land in Chicago. Be happy to answer
any questi ons.

88th Ill. Gen. Ass., Senate Proceedings (Transcript), April 14, 1994, pp. 103-04
(enphasi s added). Senate Anmendnent 3 was adopted by the Senate on April 14,
1994. 1d., p. 104; 1994 Final Legis. D gest 688.

At the third reading of SB 1691, Senator DeAngelis said:

Senator DeAngelis:

Thank you, M. President. As all of know, there has
been in effect in Illinois for five years an inconme tax
credit for research and devel opnent. It was due to sunset
this year. This bill extends the sunset to the year 1999
As amended, i1t allows the exemption of fuel -- jet fuel --
used on domestic flights on inbound international flights.
This 1s prospective. It is revenue-neutral because,
currently, such fuel i1s exempt from federal taxation. And
if we do not pass this, what it does, it allows these
carriers or, in fact, forces them to buy foreign fuel, put
it Iin the tank, and i1t"s called bonded fuel. This bill



then -- now would allow us to purchase domestic fuel and be
on a parity iIn taxation, as they are everyplace else.

88th Ill. Gen. Ass., Senate Proceedings (Transcript), April 21, 1994, pp. 186-87
(enphasi s added).

Senat or DeAngelis' statenents do not support TAXPAYER s argunent that SB
1691 was introduced to clarify the General Assenbly's original intent behind P.A
86-244. Senator DeAngelis' first debate statenents reflect the sponsor's
recognition that, in 1994, the Illinois exenption for airline fuel differed from
the federal exenption granted to air common carriers purchasing bonded fuel. 88th
I1l. Gen. Ass., Senate Proceedings (Transcript), April 14, 1994, pp. 103-04. The
Senator also remarked (m stakenly, as this case proves) that air carriers were
not buying domestically refined fuel for inbound flights because of the
difference between the federal exenption and the Illinois exenption. But the
Senator's mstake of fact does not change the rationality of his assunption
regarding the market's behavior in response to the current state of the law. If
a wlling custoner has the choice of nmaking a purchase of equally conform ng
goods, one type being subject to tax (thereby raising the cost of the goods to
the purchaser) and the other type not being subject to tax, the purchaser will be
nmore likely to buy the untaxed goods.

Had the senator believed the exenption passed via P.A 86-244 was originally
intended to apply to fuel loaded onto aircraft on flights originating at a
foreign port and destined for a destination inside the United States, he would
not have stated that the Illinois exenption differed fromthe federal exenptions
in precisely that respect. Instead, his remarks reflect an understanding of
Illinois law that mrrors the Departnent's argunents at hearing. After P.A 86-
244 was passed, and before it was anmended, fuel |oaded onto aircraft for flights
destined for a destination outside the United States was exenpt fromIllinois use
tax, but fuel |oaded onto aircraft on a stopover in Illinois during a flight
originating outside the United States and destined for a destination inside the

United States was not exenpt.



The highlighted portions of Senator DeAngelis' statements at the third
reading of SB 1691 also reflect an intent to change existing |aw. First, the
senate sponsor clearly articulated that the bill was neant to have prospective,
and not retroactive, effect. 88th 111, Gen. Ass. , Senate Proceedi ngs
(Transcript), April 21, 1994, pp. 186-87. More inportantly, the senate sponsor
repeated his understanding that under then-current Illinois law, fuel purchased
by an air common carrier and | oaded onto its aircraft during an Illinois stopover

of an inbound international flight whose destination was inside the United States

would be subject to Illinois use tax, unless the fuel being purchased was bonded
fuel. 1d.
After being adopted by the Senate, SB 1691 noved to the Illinois House of

Representatives. 1994 Final Legis. Digest 688. Wuen the bill was called for the

third reading in the House, Representative Novak nade the follow ng presentation

[Representative] Novak:
Yes, M. Speaker, Ladies and CGentlenmen of the House

Senate Bill 1691 is a very inportant neasure that the
I1linois business community needs to continue. What the
underlying Bill essentially does, it extends the research
and devel opnent tax credit that is about to sunset at the
end of this year. It extends it, for | believe, for two
nore years. Studies done by the Departnment of Revenue
indicate that this research and devel opnent tax credit that
is utilized by 1Illinois businesses creates a real and
tangi bly beneficial effect. It creates jobs. And this is

born[e] out by studies and anal yses done by the Departnment
of Revenue. The Departnent of Revenue is certainly behind
this legislation as well as the entire business conmunity.

It's a very inportant piece of legislation to keep . . . to
let us . . . to allow us to continue the research and
devel opnent tax credit. Also on the Bill, there are some

provisions dealing with some clean-up language for the
airline fuel industry because of some of the differences in
the language, number of years ago, dealing with whether
plane . . . when planes take off and they go overseas,
about tax credits or tax exemptions that are given by
foreign countries on intercontinental flights iIn relation
to flights that are in truck, [sic] continental within the
borders of the United States. And this was also agreed to
by all the parties. So be nore than happy to entertain any
guesti ons. This bill should have passed the House, now
goes back to the Senate for concurrence and then to the
Governor's office.



88th Ill. Gen. Ass., House of Representatives Transcription Debate, June 9, 1994,
p. 124 (enphasi s added; ellipses original).
To be fair, it is possible that when the representative uttered the words

"cl ean-up | anguage"” he neant "clean-up" to be synonynous with "clarifying". See,

e.g., Gty Suburban Electric Mtors v. Wagner, 278 IIl. App. 3d 564, 568 (1st
Dist. 1996). But when conpared to the nore focused, specific and repeated
statenents of Senator DeAngelis -- the original sponsor of SB 1691 -- the

representative's debate is just too weak a foundation upon which to base a
concl usion that SB 1691 was neant to clarify the law as it existed under P.A 86-
244,

Al though the parties dispute whether a controversy existed regarding the
interpretation of P.A  86-244 prior to the introduction of SB 1691 (see
Departnent's Response, pp. 10-12; TAXPAYER s Reply, pp. 11-13), | am not
convinced that the existence of a controversy, or the date when that controversy
m ght have arisen, are facts that nust be found to exist when determ ning whether
the legislature intended an anendatory act to clarify or change existing |aw See

Falato v. Teachers Retirenment Systens, 209 I1Ill. App. 3d at 425. The best

evidence that the legislature intended an anendnent to apply retroactively is the

text of the anmendnent itself. See, e.g., General Telephone Co. v. Johnson, 103

1. 2d 363, 376-77 (1984). There is no such intent expressed in the text of
P. A. 88-547. Even if there had been a controversy, the legislative history of
P.A. 88-547 corroborates the presunption that that amendatory act was neant to
change existing |aw. Therefore, | cannot recommend that P.A. 88-547 be applied
retroactively.

Finally, TAXPAYER protested the Departnent's assessnent of penalties.
TAXPAYER argues that penalties should not be assessed here because the Departnent
had not assessed use tax on its purchases of donestically-refined airline fuel
for use on inbound international flights during an audit inmediately preceding

the audit at issue here. Tr. p. pp. 84-88;, TAXPAYER s Brief, pp. 8, 18 & n.32.



The Departnment argues that even if it failed to assess use tax during a prior
audit, a penalty should still be assessed from the period follow ng August 20,
1992, the date the Departnent issued a private letter ruling to another air
common carrier in which a Departnent enployee wote that the exenption was not
applicable to fuel |oaded onto aircraft for flights destined for a destination
inside the United States. Departnent's Response, p. 20.

I do not agree that the Departnent's issuance of PLR 92-0436 put TAXPAYER,
or the airline industry, on notice that the Departnment considered fuel used on
i nbound international flights taxable. See i1d.; see also 2 Ill. Admin. Code §
1200.110(a) ("Private letter rulings are issued by the Departnent in response to
specific taxpayer inquiries concerning the application of a tax statute or rule
to a particular fact situation."). Rul e 130.321 should have done that on the
date it was pronul gated. See TAXPAYER s Reply, p. 18.

TAXPAYER s reasonable cause argunment is based, in part, on its assertion
that its understanding of the exenption was reasonable because the Departnent did
not assess tax on TAXPAYER s use of fuel in the same manner at issue here during
a prior audit period, a part of which audit period was after the effective date
of P.A 86-244. The Departnent auditor's comments do not rebut WTNESS s
testinony regarding the Departnent's prior audit of TAXPAYER Compare Tr. pp. 86-
89 (WTNESS) with Departnment Ex. No. 3. The Departnent's alleged decision not to
assess use tax on TAXPAYER s purchases of fuel |oaded onto inbound international
flights during a prior audit does not estop the Department from arguing that tax
is due here. But it does present a sound factual basis for TAXPAYER to claim
that it exercised ordinary business care and prudence when it failed to report
the same type of purchases as being subject to use tax on returns filed during
the follow ng audit period.

In addition to its asserted reliance on the Departnment's treatnent of the
same transactions during the immediately preceding audit, TAXPAYER also

introduced a nmenorandum it received from the International Air Transportation



Association ("IATA"), an industry group of which TAXPAYER is a nenber, at or
about the tinme P.A 86-244 was enacted into |aw. TAXPAYER Ex. No. 6. Ref erring
to a letter fromthe Director of Legal Services for the |IATA the notice provides
that, "effective 15 August 1989, fuel and petroleum products sold to or used by
airlines for international flights are exenpt fromthe Illinois state retailers
occupation, use and service tax."

I conclude that TAXPAYER has shown, with books and records it retained in
the ordinary course of its business, and through the records of the Departmnent
which referred to the Departnment's prior audit of TAXPAYER, that it nmade a good
faith effort to determine and file its proper use tax liability by exercising
ordi nary business care and prudence. See 86 Ill. Admn. Code 8§ 700.400(c) (1994)
("A determnation of whether a taxpayer exercised ordinary business care and
prudence is dependent upon the clarity of the law or its interpretation and the
t axpayer's experience, know edge, and education."). TAXPAYER rebutted the prima
facie correctness of the Departnment's determination that |ate paynment penalties
wer e due.

Conclusion

TAXPAYER has not rebutted the Departnment's prima facie showi ng that use tax
is due on the transactions at issue. There is insufficient evidence in the
record adduced at hearing, or to be found in the legislative history of record
regarding P. A 86-244, that the Illinois CGeneral Assenbly intended the exenption
created by that Act to be equally applicable to fuel |oaded onto an air conmon
carrier's aircraft for flights destined for a destination outside the United
States and to fuel |oaded onto an air common carrier's aircraft for flights
destined for a destination inside the United States. The legislative history of
record also reflects that the Illinois General Assenbly intended that P.A 88-547
change Illinois law, and that it have prospective application. Therefore, P.A

88-547 shoul d not be applied retroactively here.



I recommend the Director revise Notice of Tax Liability no. XXXXX to
elimnate the penalties attributable to TAXPAYER s failure to pay use tax when
due on the transactions at issue. I recommend that that notice be finalized as
revised, with interest to accrue pursuant to statute. I recommend that Notice of
Tax Liability no. XXXXX be finalized as issued, interest to accrue pursuant to
statute, and that no late paynment penalty be assessed as part of the final

assessnent .
Dat e Adm ni strative Law Judge



